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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
MUTOMBO AKA WILLIAM MUKENDI,
Defendant-Appellant.

NO. 44327
Ada County Case No.
CR-2014-15980

RESPONDENT'S BRIEF

Issue
Has Mukendi failed to establish that the district court abused its discretion by
imposing a unified sentence of 15 years, with two years fixed, upon his guilty plea to
rape?

Mukendi Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
A jury found Mukendi guilty of rape and the district court imposed a unified
sentence of 15 years, with two years fixed. (R., pp.290-93.) Mukendi filed a notice of
appeal timely from the judgment of conviction. (R., pp.304-06.)
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Mukendi asserts his sentence is excessive in light of his “low” risk to reoffend, his
positive education and employment history, his purported amenability to sex offender
treatment, and because this is his first offense. (Appellant’s brief, pp.3-5.) The record
supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for rape is life. I.C. § 18-6104. The district court
imposed a unified sentence of 15 years, with two years fixed, which falls well within the
statutory guidelines. (R., pp.290-93.) The victim invited Mukendi to her home for dinner
and, as the evening progressed, Mukendi “became increasingly sexually aggressive
towards her.” (PSI, p.4.) The victim told Mukendi “no” several times, and Mukendi
acknowledged as much when interviewed by law enforcement and the presentence
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investigator. (PSI, p.5, 61.) At sentencing, the district court addressed the seriousness
of the offense and Mukendi’s unwillingness to accept responsibility. (6/7/16 Tr., p.45,
L.1 – p.51, L.21.) The state submits that Mukendi has failed to establish an abuse of
discretion, for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Mukendi’s conviction and
sentence.

DATED this 11th day of April, 2017.

__/s/_Lori A. Fleming_____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 11th day of April, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming_____________
LORI A. FLEMING
Deputy Attorney General
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whatever he may have done here, he's generally a
pretty gentle, shy guy. He doesn't have
particularly malicious Intentions. He may have
made some mistakes, but he's certainly not a
malicious guy. I think everything you see In the
presentence here and the psychosexual evaluation
bears that out. This Is not a vicious
criminal-minded guy. Any pretrial motions we had
obviously were not his doing. It was something l
felt was necessary and, frankly, we had to do.
He went to trial because, obviously, he
believes he's innocent. Certainly a potentially
traumatic event for Ms. Zavaletta, although she has
been down this road a number of times. She seems
to be very familiar with these situations.
So he's a low risk to re-offend, and he
was found to be a low risk to re-offend by a very
experienced and not particularly defense-prone
evaluator. No record, but for what happened here,
what he's been found guilty here, he's been a model
resident and a citizen, employed, family man. He
has three children. He has a -- as the Court can
tell, he has a great deal of support from his wife
and his community. There Is every reason to think
that he would be a model probationer because he's
44
So, I mean, It's a very unusual case. l
think the State has more than, on a few occasions,
grossly exaggerated the situation. So I'd ask that
the Court place him on a period of probation or, If
not that far, a retained jurisdiction. But he
certainly doesn't belong In the penitentiary.
Thank you.
THE COURT: Thank you.
Before I hear from the defendant, Is
there any reason, legal or otherwise, I should not
pronounce judgment today?
MR. DINGER: No, Your Honor.
MR. ROLFSEN: No, Your Honor.
THE COURT: Mr. Mukendi, you're entitled to
address the Court before I pronounce sentence. You
don't have to; It's voluntary on your part. But if
you would like to say something, you may say It
now.
THE DEFENDANT: Sir, I would just like to
say, sir, I sure I made a mistake to go to
Ms. Zavaletta and to her apartment. And I
apologize to my wife for being such thing, and I
disappointed my kids for doing this, but I ask you
may I -- will you give me second chance? I'm not a
criminal. Please.

15 or 18 sheets

1 done everything asked of him of the Court since
2 he's been out of custody.
3
He has nowhere to go. Boise Is going to
4 be his home forever, I think, or at least Idaho,
5 because he's not going back to the Congo. That's
6 not a tenable situation, and, of course, he's a
7 citizen now.
8
Judge, I think he'd be an excellent
9 candidate for probation. I'll ask the Court to
10 place him on probation. I know that's a far
11 request for such a serious charge, but I think
12 there Is a lot of mltlgators and a lot of unusual
13 circumstances In this case. At worst I think a
14 retained jurisdiction. I don't believe this
·15 gentleman belongs In the penitentiary. He's not a
16 malicious guy. He has shown his capacity to be
17 law-abiding. He'll continue to be law-abiding.
18
'He's done everything he can to stay away
19 from Ms. Zavaletta. He doesn't want to ever have
20 any contact with her again. She has no reason
21 despite, I think, some dramatic comments she made
22 about her fear of him, that·~ very unfounded. This
23 guy Immediately quit his job and moved on to get
24 away from her because he knows he can't have any
25 contact with her.
45
1
THE COURT: Thank you, Mr. Mukendl.
2
I will start by saying we are not going
3 to retry pretrial motions. Frankly, lawyers
4 pointing fingers at each other are less than
5 helpful to the Court accusing each other of doing
6 things Improperly. When the State says that the
7 defendant Is harassing the victim by flllng
8 motions, they're really saying that the defendant's
9 lawyer does It because the reality Is those
10 decisions are made, generally speaking, by the
11 lawyers, not the defendants.
12
The State •• when the defense says that
13 the State is grossly over exaggerating, that Is a
14 conclusion I can draw for myself. So I wlll start
15 there.
16
This has been a long case. It was tried
17 twice. I trust the jury. Mr. Mukendi, the jury
18 found you guilty, and I accept that, and you should
19 accept that as well. I am familiar, certainly,
20 with the defendant's background. I have heard
21 about It on a couple of occasions, not just from
22 the PSI, but In other matters as this case went
23 along.
24
I'm also familiar with the -- I should
25 say, with Ms. Zavaletta's circumstances. And I
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1 appreciate her coming today. It takes a lot of
2 courage for victims to come forward and speak,
3 especially alter something as traumatic as a trlal .
4 Trials are traumatic, generally speaking, for
5 everybody but the lawyers and the judge, especially
6 trials llke this. And I always appreciate It when
7 victims do take the opportunity to come and address
8 the Court to give their perspective.
9
I take my guidance from the Idaho
10 Legislature that tells me to consider factors In
11 Idaho Code Section 19-2521. The lawyers are all
12 familiar with that. The folks In the courtroom are
13 not. The Idaho legislature has said that the first
14 and default position In any criminal sentencing,
15 other than capltal cases -- that Is, where the
16 death penalty Is Involved -- Is probation. That
17 should be the first consideration for t he Court.
18 And only If other factors outweigh It, should some
19 other sentence be Imposed.
20
The Court has to be mindful of the
21 guideposts for sentencing . The goals are, first
22 and foremost, to protect the community and, within
23 that, to satisfy the goals of sentencing which are
24 rehabllltatlon of the defendant; deterrence of
25 others; deterrence of the defendant, that Is, a

1 sentence that sends a message to others In the
2 community that this conduct Is not acceptable;
3 deterrence to the defendant, that ts, a message to
4 the defendant that this conduct should not be
5 engaged In In the future; rehabllltatlon, that Is
6 to -- except In rare cases, our law holds out the
7 pr ospect of redemption for folks who commit crimes.
8 And finally retribution. That Is another word for
9 punishment. Retribution Is that part of the
10 criminal justice system that takes the place of
11 fights In the street, honor kllllngs, and blood
12 feuds that happen elsewhere In the world. We look
13 to our judicial system to provide punishments for
14 those who have done wrong so that friends and
15 family of the victims don't feel the need to
16 Inflict punishment themselves.
17
So I have to weigh all of those
18 considerations In fashioning a sentence.
19
I look at the nature and extent of the
20 crime. I also look at the nature and character of
21 the defendant. I do not think Mr. Mukendl has a
22 black heart. On the other: hand, I don't think
23 Mr. Mukendl Is accepting responslblllty for his own ·
24 conduct, t hat what was done was the Infliction of a
25 humlllatlng and degrading act committed upon the

48
1 defendant-· excuse me -- on an Innocent victim .
2 Whatever part she may have played In this, It Is
3 not acceptable to force people Into sexual
4 Intercourse against their will. And that's what
5 happened here. That's what the jury says happened,
6 and I accept, as I said, the jury's verdict.
7
On the other hand, I have a defendant
8 who has a crime-free llfe, who has overcome very
9 challenging circumstances as a child from being a
10 refugee from the Congo, and, particularly at times,
11 an uncivilized and bloody portion of the world,
12 survived refugee camps, came to the United States,
13 became a citizen, made a life for himself,
14 supported himself and a famlly, engaged In what
15 sometimes Is referred to as achieving the American
16 dream, being a success and going forward from
17 humble circumstances.
18
r take Dr. Engle's evaluation as It Is.
19 I don't feel that It Is my place to second guess
20 It. And Or. Engle says that this defendant , In
21 spite of the acknowledged defensive nature, which
22 may be cultural, maybe not, of some of the
23 responses, that he Is low risk to re-offend with a
24 slmllar offense.
25
Evaluations are just that ; they are not
08/10/2016 08:28:34 AM
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1 Gospel. They are not crystal balls; they are tools
2 to be taken Into consideration at sentencing.
3
But fo~ the nature of the crime, this
4 would be a case that would call for probation. But
5 t his Is one of those offenses and the circumstances
6 are such that to Impose -- or to Impose a sentence
7 of probation would be to depreciate the serious
8 nature of the offense. And I don't believe It Is
9 appropriate In this case, nor do I think a 25-year
10 sentence Is necessary to achieve the goals of
11 sentencing.
12
I think It Is appropriate that
13 Mr. Mukendl be subject to the supervision of the
14 legal system for some time to come. He will be
15 required to register as sex offender. That Is a
16 consequence of the commission of this crime. That
17 Is not something of which the Court has any
18 discretion. That Is simply a requirement of the
19 law.
20
I'm going to Impose a sentence of 15
21 years wi th two fixed and 13 Indeterminate. That
22 sentence ts to be Imposed recognizing the serious
23 nature of the crime. I 'm going to Impose court
24 costs to be paid as soon as reasonably practicable
26 upon release from custody. Given what will
Page 46 to 49 or 53
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1 undoubtedly be the challenges faced by the
2 defendant upon release from cust ody, I don't see
3 the point In Imposing a significant fine, so I am
4 not going to Impose a fine, partlcularly since the
5 question of restitution is up In the air. I don't
6 know where we·are with that. I will leave the -7 reserve jurisdiction and leave the question of
8 restitution. Rest itution is appropriate If -- I
9 mean, I will order restitution If It Is shown that'
10 there Is damages that should be compensated. I
11 wlll leave that open for a period of 60 days
12 pending either stlpulatlon from the parties or a
13 motion to be fl ied by the State within the 60 days.
14 The hearing won't necessarily be held within that
15 time, but the restitution will.
16
Defendant will be required to submit a
17 DNA sample and right thumbprint impression to the
18 Idaho database. He's entitled to credit for 17
19 days served to date.
20
I am entering the no-contact order as
21 requested by the State. It will remain In place
22 for the duration of the sentence. No-contact
23 orders may, of course, be modified at the request
24 of a party upon a showing of good cause.
25
Have I overlooked anything, Mr. Dinger?
52
1 five-minute recess so the courtroom can clear, and
2 we can take up a lengthy drug court calendar.
3
( End of proceeding.)
4
5
6
7
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MR. DI NGER: No, sir.
THE COURT: Any questions?
MR. DINGER: No, sir.
MR. ROLFSEN: No, Your Honor.
THE COURT: Mr. Mukendl, any questions?
THE DEFENDANT: No, sir.
THE COURT: That Is the judgment and sentence
of this Court. You're entitled to appeal any final
order of this Court, Including the sentence I've
just Imposed. That appeal must be taken to the
Idaho Supreme Court within 42 days of the date of
the entry of the judgment. You are entitled to be
represented by an attorney on any such appeal. And
If you cannot afford one, one will be appointed to
represent you at public expense, and your costs on
appeal will be paid If you are an Indigent person.
I urge you to go forward, Mr. Mukendl.
Acknowledge the crime to which the jury found you
guilty and t ake part In any rehabilltatton and
dasses and opportunities available to you In
custody.
I urge the victim to put this behind
her, to go forward with her life, and hope that she
can be successful into the future.
With that, I will take a brief
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